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THE HAGUE CONVENTION CONCERNING THE EIGHTS 

AND DUTIES OF NEUTRAL POWERS AND 

PERSONS IN LAND WARFARE. 1 

1. Hugo Grotius says, at the close of Chapter XVII, Book III, 
of his work De jure belli ac pacis, that it may be advantageous 
(for a neutral) to make a convention with each of the belligerents 
so that it may be allowed to abstain from the war with the consent 
of both sides. This opinion of the father of the law of nations 
might be deemed to be well reasoned in 1625, but it reads very 
strangely in 1908. 

To be neutral is to-day the right of all nations, not derived from 
the consent of the belligerents but rather imposed upon them abso- 
lutely. War is an abnormal condition, occurs at increasingly 
greater intervals, and is becoming of shorter and shorter duration. 
To make the briefest passing review of the history of the eighteenth 
century one would have to summarize the years of peace; but for 
the last half century one would gain time by summarizing the years 
of war. Since 1815 the territorial expansion of the civilized world 
and the great variety of political and economical interests on 
the Continent have done away with the spectacle of world wars. 
In the present time not only would an armed conflict of one hun- 
dred years be impossible:, but even one of thirty, or ten or seven 
years' duration. 

This tendency toward the limitation of warfare goes beyond 
juridical doctrines and has a direct and positive influence upon 
the progressive tendency and continuous development of the law of 
neutrality. Although the word " neutrality," which was unknown 
to Grotius, was used five years before the publication of his im- 
mortal work by the obscure author Neumayr de Ramsla., never- 

i Translated by Miss Margaret M. Hanna, Department of State. 
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the less the idea which it represents at the present day is the result 
of the pacific sentiment of our times. 

It is necessary to limit, so far as possible, the effects of war, 
in order not to disturb in international society those who wish to 
continue to enjoy the benefits of peace, and it is necessary that the 
latter shall be able to declare, in the name of the law, that the peace 
continues for them unaltered, and that in their dominions and 
sphere of action they will proceed irrespective of the war and 
unmoved by the war. 

When neutrality began to develop into theory and practice in 
the eighteenth century it was supported by the desire of each bellig- 
erent to prevent the enemy from gathering forces with the assist- 
ance of noncombatant states. By a reaction, due partly to jealousy 
and partly to resentment, the belligerent states consented to the 
inevitable necessity that there be neutral states', on the condition 
of imposing upon them strict duties, so that the enemy country of 
either could not be benefited by that situation. And, in fact, theory 
and practice set forth and demanded a series of duties for neutral 
states, as though such condition were a grave wrong or menace to 
international society. 

At the same time, the comparative difficulty of land communi- 
cation and the isolation of states caused the principal interest in 
these questions to be turned upon the sea and maritime enterprises. 
The two great armed neutralities were in the interest of commerce at 
sea, and the decisions of the Congress of Paris of 1856 dealt with the 
maritime practice of neutrals. 

2. By the time of the meeting of the conference at The Hague 
there had taken place a new and important evolution in the theory 
and practice in regard to these questions. In brief, neutrality 
to-day does not depend upon the interest of the belligerents, nor 
upon their military exigencies, but upon the pacific interests of 
the universal community, constantly becoming more exacting, and 
upon the right of the noncombatant states to maintain their natural 
prerogatives in spite of the conflict. 

A series of acts and abstentions, which were formerly called 
duties of neutral powers, are still called duties, but of the bellig- 
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erent states. Instead of saying, for example, that the neutral must 
prevent the passage across its territory of the belligerent army, it 
is now held that the combatants must refrain from crossing neutral 
territory with their armies. This is not simply a different form of 
expression, but a radical change in the juridical situation of both, 
and therefore in their international responsibility. 

Another step which the circumstances, of intense and pressing 
modern social life have brought with it, is the study of conditions 
of neutral and belligerent states during war on land, giving rise 
to-day to as many and as important questions as those which were 
brought up by the maritime commerce of the eighteenth and nine- 
teenth centuries. 

On both land and sea the influence of two modern theories has 
been felt — the one international, the other political. As war is 
declared between states and not between the individuals residing 
therein, this international distinction between a state and its 
nationals during the war has given rise to the theory that the 
foreigner resident in belligerent territory has a peculiar juridical 
status during hostilities. Thus has arisen the theory of individual 
or private neutrality in the public relations of the law of nations. 

Likewise, the democratic character of the modern state tends to 
distinguish the conduct, right, duty, and responsibility of individ- 
uals from the general functions of the government. Therefore, 
neutral persons may carry on lawful acts in aid of one of the 
belligerents which the neutral state admits because such acts lie 
within the sphere of individual activity touching which the state 
does not concern itself, but which the state itself could not carry 
on without failing in the elemental duties of neutrality. Take, 
for example, the trade in arms and munitions of war. 

3. These generalizations will serve at the same time as an explana- 
tion and as a touchstone for the work accomplished by the Second 
Peace Conference in the convention which we shall examine in this 
article. Three subjects are vigorously treated: (a) The rights 
and duties of belligerents with respect to neutral powers during 
land warfare; (b) the rights and duties of the neutral persons 
who are outside of the sovereign sphere of the belligerents; and 
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(c) the juridical status, as affected by the war, of neutral persons 
and of their private property in belligerent territory or territory 
occupied by belligerents. 

All of the above was embodied in a resolution which the First 
Conference of 1899 approved, with the view to having the questions 
relating to the rights and duties of neutrals included in the pro- 
gram for the Second Conference. 

4. The first two out of the five chapters of the convention upon 
the rights and duties of neutral powers and persons in land war- 
fare, negotiated at The Hague, refer to states and not to persons. 
A proposition of the French delegation, added to and amended by 
the English, Swiss, Dutch, German, Belgian, and Danish delega- 
tions, formed the basis for the agreements. 

The original French proposition provided: 

Article 1. A neutral state can not be held responsible for the acts of 
its subjects, of which a belligerent may complain, except, when such acts 
are effected within its own territory. 

Akt. 2. A neutral state shall not tolerate, within its territory, the 
organization of corps of combatants or the establishment of recuiting 
agencies in aid of a belligerent. But it shall have no responsibility if 
some of its subjects shall cross the frontier to enlist in the service of 
either of the belligerents. 

Art. 3. A neutral state is not bound to prevent its subjects from 
exporting arms and munitions and in general from furnishing an army 
with all that may be useful for either of the belligerents. 

Art. 4. Prisoners who may escape from belligerent territory and 
reach neutral territory shall remain at liberty. 

5. The amendment of the British delegation accepted the first 
four articles of the French proposition, adding to the last prisoners 
escaping from territory occupied by belligerents, and also adding 
two other suggestions : First, that a neutral state is bound to prevent 
the installation within its territory of any wireless telegraphic or 
other apparatus serving as a means of communication with bellig- 
erent maritime or land forces; second, that passage be prohibited 
across neutral territory of troops, munitions, and provisions of war 
for the use of a belligerent. 

The Dutch delegation proposed, on the one hand, that the liberty 
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of prisoners who entered neutral territory should be extended in 
cases of asylum or refuge to those who were conducted by an armed 
force. Moreover, they proposed that war supplies, taken from the 
enemy and carried by an army taking refuge in neutral territory, 
shall be returned to the state to which it belongs after the termi- 
nation of the war. They proposed, further, that the declaration 
should expressly stipulate that the fact of a neutral state resisting, 
even by force, attempts to violate its neutrality can not be regarded 
as a hostile act. 

Germany contributed to the problem by suggesting a new article 
providing that the neutral state is not bound to prohibit or restrict 
the use by belligerent states of cables and telegraphs which are within 
its territory, including government installations as well as those 
belonging to private individuals or companies; but that any pro- 
hibition or restriction should apply equally to all belligerents. 

On the part of Switzerland, certain amendments as to form were 
proposed, emphasizing the idea that the neutral state is not bound 
to receive escaped prisoners, nor to tolerate their residence in 
their territory. The Belgian amendments referred, in great part, 
to the matters of form and expression, except that they proposed 
that neutral territory is inviolable and that the neutral state should 
be allowed to permit escaped prisoners to go at liberty or to assign 
them a place of residence. 

And, finally, the Danish proposition declared that if a neutral 
state mobilizes its military forces with a view to preparing in good 
time for the defense of its neutrality, even although it may not 
have received notice of the opening of hostilities from the bellig- 
erents, such act shall not be deemed unfriendly with respect to 
either contending party. 

6. With this material, the second subcommission of the second 
commission and its comite de redaction and d'examen 2 proceeded 
to their respective labors. It was unanimously admitted that it 

2 This committee, presided over by Mr. Asser, was made up of General de 
Giindell, from Germany; General Davis, from the United States of America; 
Baron Giesl de Gieslingen, from Austria; Beernaert and van den Heuvel, from 
Belgium; Bustamante, from Cuba; Brun, from Denmark; Renault, from France; 
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was not proper to formulate the projected convention as applicable 
only to the duties of neutrals, but that it was necessary to draft it 
in a form to include duties of belligerents, and that in certain cases 
concrete duties should be imposed upon them. 

The responsibility of the neutral state was denned to be that 
it was not possible to demand neutrality for everything that takes 
place in its territory, nor for anything that takes place outside of it. 
Japan wished to extend the responsibility of the neutral state to 
territory over which it exercises jurisdiction, or a protectorate, or, 
as Colonel Borel said, in broader terms [to territory] to which its 
public authority is extended. Difficulties of drafting, aside from 
the individuality of such cases, made it advisable that the definitive 
project should include only the territory of the neutral state. 

The first agreement, accepted without debate, was the fundamental 
declaration, opportunely proposed by the Belgian delegation, that 
the territory of neutrals is inviolable to belligerents. 

7. Aside from the general lines mentioned in the preceding para- 
graphs, rules were established to govern the legal and illegal acts 
which may be performed by belligerents in neutral countries. 
Recruiting offices and the organizing of corps of combatants were 
prohibited without discussion, but, on the other hand, it was posi- 
tively settled that neutral states have no responsibility for the acts 
of persons who may individually leave the country to enter the ser- 
vice of either of the belligerents. 

Although Germany held, with regard to this proposition and with 
respect to neutral individuals residing in belligerent territory or in 
territory occupied by belligerents, that the belligerent states should 
engage not to accept the service of foreigners and that neutral states 
should prohibit such service by their subjects, this innovation, which 
departed from established usage up to the present time and seriously 
threatened individual liberty, did not meet with success in the 
commission. 

Lord Reay and General Elles, from Great Britain; Tsudzuki, from Japan; 
Eysehen, from Luxemburg; General den Beer Poortugael, from the Nether- 
lands; Samad Khan, from Persia; Beldiman, from Roumania; Borel (Redacteur) 
and Carlin, from Switzerland. 
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The theory of respecting neutral territory in the direct uses of war 
was carried to the extent, of prohibiting belligerents from sending 
their troops, convoys, munitions, or provisions across the territory 
of a neutral state. But the neutral state, in the protection of 
commerce and to avoid becoming an indirect ally of either of the 
belligerents, remained exempt by express provision from prohibiting, 
for the use of either of the belligerents, the exportation or the transit 
of arms, munitions, and anything that might be useful to a fleet or 
an army. 

With regard to the medium of communication, a distinction as 
sensible as it was necessary was made. The neutral state is not 
bound to prohibit or restrain the belligerents from the use of tele- 
graphic or telephonic cables or of wireless telegraphic apparatus 
which may belong to it or to companies or private individuals ; but 
any restrictive or prohibitive measures which it may adopt shall 
apply impartially to all belligerents, seeing to it that private per- 
sons and companies owning apparatus shall follow the same course. 
This latter point gave rise, on the part of the British delegation, in 
the subcommission, to a reservation, which was not repeated in the 
conference, and the principle of the freedom of communications 
was accepted by Great Britain on condition that in the report it 
should appear that the liberty of a neutral state to transmit dis- 
patches by means of land lines, submarine cables, or wireless appa- 
ratus does not comprehend the right to use them or to permit their 
use to lend obvious assistance to either of the belligerents. It 
seemed to the committee that this last reservation leaves the broad 
wording of the convention a little indecisive and exposed to practi- 
cal difficulties. 

At the same time, and as another of the distinctions already 
mentioned, it was specifically prohibited to the belligerents — 

(a) To install within the territory of the neutral state wireless 
stations or any other apparatus destined to serve as a means of 
communication with the belligerent sea or land forces; and, 

(b) To use installations of this kind established by them before 
the war, for exclusively military purposes, and which may not have 
been open to the service of public messages. 
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The above clause (b), which was suggested by some remarks of 
the first Japanese delegate in the comite de redaction, and amended 
by the Russian delegate, and then modified by the British, to make 
it harmonize with the convention on wireless telegraphy of 1906, 
is explained, in the report submitted to the conference, to be for the 
purpose of inducing the British and Japanese delegations to aban- 
don their reservations made previously to three of the articles of the 
proposed convention. It is to be hoped that this section will not, 
in the future, provoke any serious difficulties. 

8. Japan held that the use of neutral territory should also be 
prohibited as a base for storehouses or military depots. A few 
observations, howevef, showing the uselessness of such a measure, 
the facility with which it could be evaded by availing of private 
individuals, and the complications to which it would give rise with 
respect to the neutral state, were of such weight with the Japanese 
delegation that they refrained from insisting upon their proposition. 

9. With respect to escaped prisoners of war who may reach 
neutral territory, there was no difficulty whatever in accepting the 
universally established rule that they should be at once at liberty; 
but the proposition with regard to those prisoners who are accom- 
panied by an armed enemy force in search of asylum or refuge 
aroused a lively debate in the committee and in the commission. 

Some of the delegations thought that to leave them absolutely 
at liberty would be in contravention of article 59 of the rule of 
1899 concerning laws and customs of war on land, as well as of 
article 15 of the convention adopted by this Second Conference 
on the 20th of July, 1907, for adapting to maritime warfare the 
principles of the Geneva Convention negotiated the previous year. 
In both conventions it is provided that the wounded or sick, belong- 
ing to belligerent forces and brought by land or sea into a neutral 
state with its consent, must remain under the guard of that state, 
so that they may not take part anew during the war in the hostile 
operations. 

The case is, however, different. When a body of the army, 
encamped near the frontier, enters neutral territory and there yields 
up its arms, it does so undoubtedly in order to avoid surrender. 
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If it shall have chosen to surrender, it is undeniable that the enemy 
prisoners which it had should immediately be at liberty. How 
could a neutral state consent that a war prison be maintained for 
them simply because the military force which guards them has sub- 
stituted surrender for entrance into its territory ? 

Comparing such diverse questions as human liberty and material 
property, one of the Russian delegates maintained that the logic 
of such reasoning would also carry with it the delivery to the vic- 
torious enemy of the arms and munitions of the refugee forces; 
but the extreme difference between both hypotheses strengthened 
the other reasons in support of the liberty of prisoners* Aside 
from humanitarian considerations, it is easy to comprehend that 
neutral states neither can nor ought to permit a foreign armed 
force, once having put foot into its territory, to continue exercising 
there effective power, or even the control which the holding of 
prisoners under guard would imply. As soon as the army crosses 
the frontier and leaves the belligerent territory it loses every right 
and title of authority which it exercised over enemy prisoners, and 
the latter recover ipso jure their liberty. And in order that they 
may also recover it ipso facto the authority of the neutral state 
intervenes. 

The commission — except for a Russian reservation not main- 
tained or repeated in the plenary session of the conference — adopted 
the formula favorable to prisoners of war in such situation. And 
with respect to all prisoners of war escaping or liberated in neutral 
territory, it admitted the right of the state to tolerate or not their 
presence, and to indicate for them a fixed place of residence if they 
remained in the country. 

10. Shall material of war, carried by the army across the neutral 
frontier and which the said army has captured previously from the 
enemy, continue to belong to the party which brought it in or be 
retained by the neutral state in order to turn it over to its former 
owner when the war shall close? This latter theory was strongly 
urged by one of the Dutch amendments, without doubt for the same 
reason which prompted the proposition regarding the liberation of 
prisoners. 
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Nevertheless, the case is different. Aside from the material 
difficulties which seem to distinguish property which once belonged 
to the interned army and now belongs to its enemy, it is important 
not to overlook that right of capture in war grants to each bellig- 
erent absolute and unrestricted ownership of the armaments and 
military effects which it captures from the enemy. The neutral 
state might impose a. sort of rescission of title perhaps long ante- 
cedent to the moment of intervention. 

There is another consideration — a practice in civil law — which 
should not be lost sight of, because it goes further than international 
rule. Even those tribunals in which the recovery of personal prop- 
erty has the greatest latitude hold that for third parties possession is 
equal to title. Only a judge has sufficient authority to intervene 
between interested parties and deprive one of them of possession, 
granting it to the other. It is not proper for a neutral state to 
take unto itself judicial functions and decide between the belliger- 
ents with respect to the rights of either to confiscated material of 
war. A written regulation upon the matter in these conventions 
would completely deprive the contending nations of their liberty 
to decide at the close of the war as to the destination of that ma- 
terial. Rightly, then, the authors of the proposition refrained from 
insisting upon the amendment and kept silent regarding the regula- 
tions which the conference should adopt 

11. Neither was it thought necessary to expressly include the 
Danish proposition concerning the mobilization of military forces 
by a neutral state. It deals with an undeniable right, but subor- 
dinated in its exercise to numerous political exigencies. It might 
also happen that the defense of neutrality might serve as a pretext 
for mobilization with really other intentions. It was expedient 
not to mention explicitly such a contingency, which the plenary 
conference did not discuss. 

12. The result of the amendments to which we have referred, 
and of the study of the problems alluded to, was a draft of a decla- 
ration concerning the rights and duties of neutral states in land 
warfare, which the conference approved unanimously and without 
any reservation at the plenary session, September 7, 1907. The 
text is as follows : 
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Article 1. The territory of neutral powers is inviolable. 

Article 2. Belligerents are forbidden to move troops or convoys of 
either munitions of war or supplies across the territory of a neutral 
power. 

Article 3. Belligerents are likewise forbidden to — 

(a) Erect on the territory of a neutral power a wireless telegraphy 
station or other apparatus for the purpose of communicating with 
belligerent forces on land or sea ; 

(&) Use any installation of this kind established by them before the 
war on the territory of a neutral power for purely military purposes, and 
which has not been opened for the service of public messages. 

Article 4. Corps of combatants can not be formed nor recuiting 
agencies opened on the territory of a neutral power to assist the 
belligerents. 

Article 5. A neutral power must not allow any of the acts referred 
to in articles 2 to 4 to occur on its territory. 

It is not called upon to punish acts in violation of its neutrality unless 
the said acts have been committed on its own territory. 

Article 6. The responsibility of a neutral power is not engaged by 
the fact of persons crossing the frontier separating to offer their services 
to one of the belligerents. 

Article 7. A neutral power is not called upon to prevent the 
export or transport, on behalf of one or other of the belligerents, of arms, 
munitions of war, or, in general, of anything which can be of use to an 
army or a fleet. 

Article 8. A neutral power is not called upon to forbid or restrict 
the use on behalf of the belligerents of telegraph or telephone cables or 
of wireless telegraphy apparatus belonging to it or to companies or 
private individuals. 

Article 9. Every measure of restriction or prohibition taken by a 
neutral power in regard to the matters referred to in articles 7 and 8 
must be impartially applied by it to both belligerents. 

A neutral power must see to the same observation being observed by 
companies or private individuals owning telegraph or telephone cables or 
wireless telegraphy apparatus. 

Article 10. A neutral power which receives escaped prisoners of war 
shall leave them at liberty. If it allows them to remain in its territory 
it may assign them a place of residence. 

The same rule applies to prisoners of war brought by troops taking 
refuge in the territory of a neutral power. 

Article 11. The fact of a neutral power resisting, even by force, 
attempts to violate its neutrality can not be regarded as a hostile act. 



13. The conference of 1899, in drawing up the declaration con- 
cerning the laws and customs of war on land, included four articles 
which properly did not belong to the subject, and which are grouped 
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at the end in a chapter relating to interned belligerents and wounded 
tended in neutral territory. 

One of these articles, the fifty-seventh, declares that a neutral 
power which receives on its territory troops belonging to the belliger- 
ent armies shall intern them, as far as possible, at a distance from 
the theater of war. 

It may keep them in camps and even confine them in fortresses 
or in places set apart for this purpose; and it shall decide whether 
officers can be left at liberty on giving their parole not to leave the 
neutral territory without permission. 

By article 58, in the absence of a special convention to the con- 
trary, the neutral power shall supply the interned with the food, 
clothing, and relief required by humanity. 

At the conclusion of peace the expenses caused by the internment 
shall be made good. 

By articles 59 and 60 a neutral state may authorize the pas- 
sage into its territory of the sick and wounded belonging to the 
belligerent armies, on condition that the trains bringing them shall 
carry neither personnel nor war material. In such a case, the neu- 
tral power is bound to take whatever measures of safety and control 
are necessary for the purpose. 

The sick or wounded brought under these conditions into neutral 
territory by one of the belligerents, and belonging to the hostile 
party, must be guarded by the neutral power so as to insure their 
not taking part again in the military operations. The same duty 
shall devolve on the neutral state with regard to wounded or sick 
of the other army who may be committed to its care, the Conven- 
tion of Geneva being applicable to all the interned under such con- 
ditions. 

We mention these articles because they form part of the new 
declaration of the rights and duties of neutral powers in land war- 
fare, adopted at the Second Peace Conference, and because article 
57 was the subject of two Japanese amendments given below. 

The following is the text of the two amendments in their final 
form, after modification in the first subcommission of the second 
commission, on July 10, 1907 : 
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(1) Officers or other individuals connected with the armed forces of a 
belligerent, interned in a neutral state, can not be given their liberty 
or authorized to return to their country, except with the consent of the 
other side, and under the conditions which the latter shall stipulate; 
and 

(2) The parole given to a neutral state by the individuals mentioned 
in the foregoing article shall be deemed equivalent to a pledge given to 
the enemy. 

These propositions appeared to the comite d'exwmen too restrict- 
ive. If an imminent family misfortune or other unforeseen analo- 
gous circumstance imposed the humanitarian duty of authorizing 
the interned officer to journey temporarily to his country, there 
might not be opportunity nor sufficient time to consult the enemy, 
nor should the charity which should inspire the neutral state be 
affected by the severity of the belligerents. 

The report of the committee, without going into these considera- 
tions, confined itself to stating that, on account of its exceptional 
character, the case was among those which do not require any regu- 
lation in fixed terms, although the Japanese proposal, inspired by 
modern precedents, contained a useful suggestion for neutral states 
who wished to be free from any responsibility. 

Accordingly, the text of the declaration of 1899 remained in 
that particular without modification, leaving the neutral powers at 
liberty to be guided by circumstances. The four articles to which 
we have adverted — since no amendments were proposed respecting 
the other three — were therefore complete, together with the new 
regulations, all of which, in fulfillment of this part of the program, 
were accepted by the Second Peace Conference. 

14. In the first and second chapters of the convention an impor- 
tant omission is noted. The rights and duties of neutral powers 
with respect to the states at war properly include (first) their own 
territory, (second) foreign territory, and (third) the high seas. 
Only declarations touching the activity of a state in conducting 
operations within its own territory are included in the draft conven- 
tion. There is absolute silence as to the second, and the third has 
no relation to a convention for rules governing land warfare. 

Even with regard to the territory proper of each neutral state, 
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it can not be said that the rules agreed upon are a perfect code of 
neutrality. They seem to us, nevertheless, to be of indisputable 
utility. Even excepting those cases which are omitted and left 
for settlement in a future conference, certain generally recognized 
principles are admitted which do not lose anything by being incor- 
porated into an obligatory treaty, and certain cases concerning 
which controversy was possible and even frequent are settled with 
precision and good sense. 

Moreover, the conference of 1907 did not adopt any rule which 
entailed a retrocession from established practice or which wounded 
the interests or rights of weaker nations. We have observed that in 
all doubtful cases it was inclined to the most generous and liberal 
solution. Public opinion should, under the circumstances, be satis- 
fied with this partial codification of the rights and duties of neutral 
states in land warfare. 

For neutral states it has substituted a set of rules in place of the 
present arbitrary decisions, and states, like citizens in private life, 
will be the more tranquil and secure the more complete and precise 
are the laws to which they are subject. More particularly the 
smaller powers must feel tranquil and gratified each time their 
duties and functions are made more concrete by international treaty. 
They are not at the mercy of selfish interests or foreign humor, and 
are not exposed to difficult complications should they defend their 
conduct or their duties. They can show a text which is obligatory 
upon all and before which all must bow. 

15. The third chapter of the convention which we shall now con- 
sider refers to neutral persons, and the fourth to railway material. 
Their genesis was different and much more laborious than the first 
two. They originated in a project presented by the German delega- 
tion on the 29th of July, 1907. 

We will quote it in full, taking note of the fate it met and of the 
fact that out of its twelve articles only three slightly modified suc- 
ceeded in obtaining the definitive acceptance of the conference. 
Their discussion, nevertheless, caused most interesting debates, 
which it seems appropriate and opportune to consider. 
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16. The German proposition, divided into three chapters, and 
intended by its numbering to continue the old declaration concern- 
ing war on land, is as follows : 

SECTION V. 

CHAPTER I. 

Definition of a neutral person. 

Article 61. The nationals of a state which is not taking part in a 
war are considered as neutrals. 

Article 62. A violation of neutrality involves loss of character 
as a neutral person with respect to all the belligerents. There is a 
violation of neutrality — 

(a) If the neutral person commits hostile acts against a belligerent; 

(&) If he commits acts in favor of a belligerent, particularly if he 
voluntarily enlists in the ranks of the armed forces of one of the parties ; 

Article 63. The following acts shall not be considered as com- 
mitted in favor of one belligerent in the sense of article 62, para- 
graph (&) : 

(a) Supplies furnished or loans made to one of the belligerents, pro- 
vided that they do not come from enemy territory or territory occupied 
by the enemy. 

(b) Services rendered in matters of police or civil administration. 

chapter II. 
Services rendered by neutral persons. 

Article 64. Belligerents shall not solicit neutral persons to render 
their service, although they [the interested persons] may consent to it. 

The following shall be considered as services of war : 

Any assistance by a neutral person in the armed forces of the belliger- 
ents, in the character of combatant or adviser, and, if he shall have sub- 
mitted to the laws, regulations or orders in force by the said army, of 
other classes also, for example, secretary, servant, or cook. Services 
under guise of an ecclesiast and health officer are excepted. 

Article 65. Neutral powers engage to prohibit their nationals from 
enlisting in the military service of the army of either of the belligerents. 

Article 66. Neutral persons shall not be obliged, against their 
will, to lend services, not considered services of war, to the armed force 
of either belligerents. 

It shall be permitted, nevertheless, to demand sanitary or police serv- 
ices, outside of the field of the struggle. 

Such services shall be compensated, provided it is possible to do so. 
If not paid in cash, the necessary formal receipts shall be given. 
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CHAPTER III. 

Concerning property of neutral persons. 

Article 67. No war tax shall be demanded from neutral persons. 

A war tax is deemed to be any requisition demanded expressly for 
the purposes of the war. The enforcement of laws and existing tolls, 
or of contributions especially decreed by one of the belligerents, in the 
enemy territory which it may occupy, for the necessities of the adminis- 
tration of that territory, are not deemed to be contributions of war. 

Article 68. The property of a neutral shall not be destroyed, 
misused, or injured unless required by the exigencies of war. In such 
event, the belligerent is not obliged to indemnify in its own country or 
in the enemy counfay, except when the nationals of another neutral 
country or of his own may enjoy equal indemnification and reciprocity 
may be guaranteed. 

Article 69. The belligerent shall make compensation for the use 
of neutral real property, in the enemy country, the same as in its 
own country, provided that reciprocity is guaranteed in the neutral 
state. In no case shall this indemnity be greater than that provided by 
the legislation of the enemy country in case of war. 

Article 70. Belligerents may expropriate and use for military pur- 
poses, and without immediate reimbursement and cash payment, all 
the neutral goods found in its country. They may do the same in 
enemy country, within the limits and under the conditions specified in 
article 52. 

Article 71. Neutral vessels and their cargoes shall not be ex- 
propriated by a belligerent, except when they are used for river naviga- 
tion within its territory or within the enemy territory. The indemnity 
shall equal, in the event of expropriation, the actual valuation of the 
vessel and of the cargo and ten per cent more. In the event of the 
employment of the vessel, the compensation shall be ten per cent more 
than the customary price. These payments shall be made immediately 
and in cash. 

Article 72. Indemnity for the destruction or injury of neutral 
goods, due only in their use for military purposes, shall be regulated in 
conformity with the principles established in articles 70 and 71. 

17. This project called forth immediately, and during the debates 
which it aroused in the subcommission, in the comite d'examen, 
and in the commission itself, various amendments. They may be 
classified into three divisions. The first, those amending the orig- 
inal draft by new suggestions; or by a modification of some detail 
included or inferred in the project; some of these we shall examine 
as we touch upon and consider the problems to which they relate. 
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The second refers to the regulation of questions omitted entirely 
from the German proposition. These were principally the proposi- 
tions of Luxemburg and Servia concerning neutral railroads. 

But the third, the most important, is an amendment proposed by 
the French delegation when the discussion was well advanced, and 
which represents an opinion entirely opposed to that expressed by 
Germany, with regard to neutral property. Its principal article 
provided that neutral property shall be treated by the belligerent : 

First, in its own territory, the same as the private property of its 
nationals ; 

Second, in enemy territory, the same as the private property of 
nationals of the enemy state. 

18. The German proposition was necessarily the basis of all the 
discussions, and it is proper therefore that, in examining it, we shall 
consider the different questions to which it gave rise. In brief, it 
comprised three classes of questions — the definition of a neutral 
person and the conditions by which that condition is lost; the per- 
sonal services which may be required of a neutral in time of war; 
and the status of his property in belligerent territory or in territory 
occupied by the belligerent. 

With regard to the meaning of the expression " neutral persons," 
Mr. Beernaert moved and obtained in the committee the suppression 
of the word " persons," using only the word " neutrals " as a more 
adequate expression in French. Also, upon motion of Mr. Beer- 
naert, and by reason of certain suggestions and doubts expressed by 
Mr. Hagerup, for the phrase " natives," in French " ressortissants," 
in the original draft, was substituted the more specific and concrete 
word " nationals." 

Upon motion of the Swiss delegate, accepted by Baron Marschall, 
the idea of a person losing his neutral character was changed so as 
to provide that the neutral shall not be allowed " to avail of his 
neutrality " under certain circumstances. Otherwise the German 
draft of article 62 was preserved, but, further, upon the sug- 
gestion of the Swiss delegate, a paragraph was added — inspired 
by the view that neutral persons do not commit any particular crime 
when they violate neutrality. This additional paragraph provides 
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that a neutral shall not be more severely treated by the belligerent, 
as against whom he has abandoned his neutrality, than a national 
of the other belligerent state could be for the same act. 

A motion of Mr. Houdicourt, delegate of Haiti, expressly stipu- 
lated that expressions of sympathy through the medium of the press 
are not deemed hostile acts against the belligerents. International 
law ordinarily affirms this, and it should fairly be understood from 
article 62, above cited. Spoken or written expressions of opinion 
can not be included in the legal category of " acts." 

To article 63, above cited, was added the prohibition against 
furnishing supplies or loans when the person who furnishes the 
supplies or makes the loans lives in enemy territory or territory 
occupied by the enemy. Therefore, the following acts shall not be 
considered as committed in favor of one belligerent by reason of 
which the neutral can not avail himself of his neutrality: 

Supplies furnished or loans made to one of the belligerents, pro- 
vided that the person who furnishes the supplies or who makes the 
loans lives neither in the territory of the other party nor in the terri- 
tory occupied by him, and that the supplies do not come from these 
territories. In the new form the restriction concerning sums loaned 
proceeding from enemy territory or territory occupied by the enemy 
disappeared in the alteration. 

With these comparatively simple .alterations, the first chapter of 
the German proposition was accepted without difficulty. 

19. It was not, however, so with the second chapter. The funda- 
mental thought was the prohibiting of neutral persons from lending 
their services to belligerents, and therefore belligerents were pro- 
hibited from accepting such services even though the interested 
parties might consent, and neutral powers were directed to restrain 
their subjects or citizens. 

The Trench delegation, through Messrs. Bourgeois and Renault, 
immediately objected to this proposition. It was justly argued that 
it was not clear that the belligerent ought to abstain from availing 
of the services of neutral persons — so beneficial in certain famous 
instances — or that the neutral state ought to bind itself to restrain 
them, thus exceeding the duties which impartiality imposes upon it 
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in war and converting the passive condition of nonintervention, 
which is its mission, into that of an active obligation. And, this 
point of view being warmly seconded by the English and Swiss 
delegations, among others, the German delegation finally abandoned 
the innovation, accepting, in this regard, the usual practice. 

But what is the usual practice [in regard to services] ? The dis- 
tinguished redacteur of the project, Colonel Borel, who made every 
effort to obtain a satisfactory result, proposed to the comite de redac- 
tion, with the assent of its members, the following formula : 

Belligerents shall not demand of neutral persons services which relate 
directly to the war. Service of sanitation or of public health are excepted. 
Such services shall be compensated for in cash whenever possible. In 
default thereof, the proper receipt shall be given and payment made as 
soon as possible. 

By this formula, the distinction drawn between war and other 
service disappears, being unnecessary after the withdrawal by the 
German delegates of the main prohibition in the first clause. Re- 
ligious or ecclesiastic services, mentioned in the German proposition, 
and services relating to civil administration, to which the Austro- 
Hungarian amendment referred,, were excepted, it being recognized 
that their general character did not permit their being included 
among the services having direct relation to war. And it was 
claimed that circumstances urgently demanded the exception of 
sanitary services and services for public health. The above quoted 
formula was so reasonable, and in such complete harmony with the 
general practice of nations, that of itself it could not cause any 
difficulty or complication. 

Nevertheless, it was thought necessary to establish definite limita- 
tions restricting its application. Among other things, the desir- 
ability of making special provision for the case of a voluntary en- 
gagement on the part of a neutral was suggested. This immediately 
brought up the case of resident foreigners who enter military ser- 
vice by reason of special provisions of the Norwegian legislature, or 
on account of peculiar conditions in the Dutch and British colonies. 
The Belgian delegates also thought that the formula should not be 
applicable to strangers without a country (apelites), without any 
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tie of nationality, or to those who can not show that they have com- 
plied with the recruiting regulations of their own country. 

If the first of these restrictions seems proper, the others assuredly 
do not. To say that foreigners may be liable to military service 
by reason of special legislation of the country is equivalent to nations 
leaving their subjects or citizens to the arbitrary regulations of 
the place in which they may reside, and to renunciation of the de- 
fense and protection of nationals outside of their own territory, 
which is one of the important and legitimate functions of modern 
states. This expression has also the serious objection of appearing 
to include cases of dual allegiance, and of settling them in favor of 
the country in whose territory the persons may be. The solution in- 
volves a number of exceedingly grave problems, which only in part 
concern the law of nations and in part relate to national sovereignty. 

On the other hand, to convert the loss of citizenship or national 
status into a title or right to augment the military forces of a gov- 
ernment, giving it, by the action of the Peace Conference, legal sanc- 
tion in war, may possibly be a necessity for certain nations of Europe 
which other states in the world are not called upon to share or 
admit. Otherwise there would come about a sort of a barrier against 
emigration for military reasons, since it would follow that any 
country could subject to military service any alien who could not 
prove that he had given such service in his own country. It is not 
strange, therefore, that these propositions excited much discussion 
in the subcommission and also when submitted finally as a formu- 
lated draft. 

The exception regarding services required by the legislation 
of a state suffered a fate as curious as it was unlocked for. When 
submitted to the committee by the redaeteur it was rejected by a vote 
of the majority. Being presented later by the English delegates in 
the commission, in submitting the report of the committee, it was ap- 
proved by twelve votes to nine and three abstentions. The article 
therefore was drafted as follows : 

The provisions of the first paragraph of article 64 are not applicable 
to persons who may belong to the army of a belligerent state by reason 
of their voluntary engagement. Neither are they applicable to persons 
who may belong to the army of a belligerent state by reason of the legis- 
lation of such state. 
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When this article was read in the plenary session of the con- 
ference on September 7, 1907, it called forth formal reservations of 
the second paragraph by the Italian, Greek, French, Russian, Swed- 
ish, Swiss, Cuban, Servian, Austro-Hungarian, Brazilian, Montene- 
grin, and Persian delegations. 

The result of these numerous reservations was that the project 
was referred back to the commission which had formulated it. At 
a meeting two days later the commission agreed, by thirty-two 
votes against seven abstentions, to omit these articles, with others 
to which we shall refer later. The problem, therefore, relative to 
the personal services which may be demanded of neutral persons 
remained without solution; but it should not be lost sight of that 
the difficulty concerned an exception to a fundamental principle 
upon which all the powers were in accord. There may be a part of 
terra firma voluntarily abandoned because of the indetermination 
of its boundaries. Thus some later conference, with more time and 
more skill, may perhaps fill the void which is left. 



20. Much more difficult, because relating to almost irreconcilable 
differences in practice, were the questions with regard to the prop- 
erty of neutral persons in belligerent territory and in territory oc- 
cupied by the belligerent. Leaving the questions of railroads for 
another paragraph, the German proposition and the report of the 
committee referred to war taxes ; the use, destruction and damage of 
real and personal property; the expropriation of the latter; the 
employment of vessels; the requisition of their cargoes; and the 
indemnity to be paid upon all of these accounts. 

The fundamental principle of the German project, which we 
have recited above, consisted in a . claim that neutral persons were 
entitled to special regulation ; while the British and French delega- 
tions thought they should be treated the same, with regard to their 
property, as the national in the territory of the belligerent^ or as 
the enemy in enemy territory occupied by the belligerent. The 
former claimed that, inasmuch as war in our days is between state 
and state, and clearly distinguishes between neutrals and belliger- 
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ents, neutrals should be protected, as far possible, from having to 
support the burdens of a military struggle which did not concern 
them as a duty. The latter maintained that war taxes must be 
imposed ratione loci and not ratione personw, and that the remaining 
property of neutral persons should share the consequences of the 
war in return for the advantages which the aliens would have come 
in search of in seeking a residence in the foreign territory, and for 
the protection which they had received during times of peace. 

The plenary conference did not decide this matter, since, except 
with regard to the use of vessels, the propositions, which were 
adopted by the committee, were voted down in the commission on the 
4th of September, 1907, by thirteen votes to eleven, and ten absten- 
tions. As to neutral marine trade, an article was drafted in com- 
mittee in the following sense: 

Neutral vessels and their cargoes may be expropriated or used by a 
belligerent when they are engaged in river navigation in the belligerent 
territory or in enemy territory. Vessels habitually engaged in maritime 
service are excepted. In the event of expropriation, the indemnity shall 
be equal to the actual value of the vessel or of the cargo, and ten per cent 
more. In the event of the employment of the vessel, the ordinary 
compensation shall be made, together with an addition of ten per cent. 
These payments must be made immediately and in cash. 

It is needless to discuss at length the reasons given in the sub- 
commission and in the committee for this article although the dis- 
cussions in the committee, particularly, which are not recorded, were 
very interesting. The proposition passed through the commission 
at first without any vote, but with explicit reservations on the part 
of England, Japan, Russia, France, Austria-Hungary, and China. 
In the conference of the 7th of September, 1907, the draft was re- 
turned to the commission and was suppressed two days later by the 
same agreement to which we have above alluded with regard to war 
services which may be demanded of neutral persons. 

21. It will be recalled that article 70 of the German project 
authorized the belligerent to expropriate or use for military pur- 
poses, pending payment in cash, any neutral goods which may be 
found in its country. The questions which arose during the Franco- 
Prussian war, on account of railway material, moved the delegation 
of Luxemburg to propose another article to the following effect : 
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The said authorization does not extend to material for public trans- 
portation coming from the territory of neutral powers, and which belongs 
to said states or to their concessionaries, and which can be identified as 
such. 

As so precise a rule had no great probability of adoption, the 

delegation of Luxemburg submitted an alternative proposition as 

follows : 

The maintenance of pacific relations, and particularly of mercantile 
and industrial intercourse between the inhabitants of the belligerent 
states and those of neutral states, warrants special protection by the 
military and civil authorities. The belligerents will concede a sufficient 
period, at the opening of hostilities, so that the railway material belong- 
ing to neutral states and to their concessionaries may be carried to the 
country from which it came. The requisition of railway material belong- 
ing to neutral states or to their concessionaries shall not be made except 
to the extent that may be absolutely necessary. The quantity of railway 
material for which requisition is made and its use shall be reduced to 
the lowest minimum possible. Said material shall be returned in a 
brief period to the country of origin. When public railway material 
belonging to a neutral state or to its concessionary is requisitioned by a 
belligerent state any material of the belligerent state or of its con- 
cessionaries in the neutral territory may be seized as due compensation. 

The Servian delegation deemed it proper to ask that the reciprocal 
right of the neutral state to seize the railway material of belligerents 
be exercised by each party at the same time and to an equal extent. 

These propositions gave rise to an interesting debate in the sub- 
commission and in the committee, and were supported by several 
addresses with full references and reasons by the delegate from 
Luxemburg, Mr. Eyschen. He did not propose to establish for neu- 
tral railway material an extension of time, such as is enjoyed by 
neutral vessels which the outbreak of the war surprises in an enemy 
port Nor is the case identical, nor could the most urgent military 
necessities reconcile the practice under such a. like principle. On 
the other hand, the fundamental justice is admitted of the rest of 
the proposition cited above, and the German delegate submitted 
to the comites de redaction and d'examen at the session of the 21st of 
August, 1907, a text which served as a basis for the article as it 
was finally adopted, and which oontained the principle of compen- 
sation for the use of material of neutrals, which was not mentioned 
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in the Luxemburg proposition. The article, drafted by the com- 
mittee in the form which we shall copy later in full, passed without 
debate and met with unanimous approbation in the second commis- 
sion and in the plenary session of the conference, to which it was in 
turn submitted. 

22. Of all the propositions and amendments submitted concerning 
the condition of neutral persons in belligerent territory or in terri- 
tory occupied by the belligerent, only four were adopted as rules, as 
we have .seen, and only three related to the definition of a neu- 
tral and to the conditions by which he would lose the benefits of his 
neutrality, while the fourth related to railway material of neutrals 
in belligerent territory or in territory occupied by the belligerent, 
as a complement to article 54 of the rule of 1899 upon the laws 
and customs of war on land. In addition the commission submitted 
to the plenary conference two resolutions relating to the same 
subject. 

The following is the final text of the four articles adopted: 

Aeticle 16. The nationals of a state which is not taking part in the 
war are considered as neutrals. 

Article 17. A neutral can not avail himself of his neutrality : 

(a) If he commits hostile acts against a belligerent; 

(6) If he commits acts in favor of a belligerent, particularly if he 
voluntarily enlists in the ranks of the armed force of one of the parties. 

In such a case, the neutral shall not be more severely treated by the 
belligerent as against whom he has abandoned his neutrality than a 
national of the other belligerent state could be for the same act. 

Article 18. The following acts shall not be considered as com- 
mitted in favor of one belligerent in the sense of article 17, para- 
graph (6) : 

(a) Supplies furnished or loans made to one of the belligerents, pro- 
vided that the person who furnishes the supplies or who makes the loans 
lives neither in the territory of the other party nor in the territory 
occupied by him, and that the supplies do not come from these 
territories ; 

(6) Services rendered in matters of police or civil administration. 

Article 19. Railway material coming from the territory of neutral 
powers, whether it be the property of the said powers or of companies 
or private persons, and recognizable as such, shall not be requisitioned or 
utilized by a belligerent except where and to the extent that it is abso- 
lutely necessary. It shall be sent back as soon as possible to the country 
of origin. 
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A neutral power may likewise, in case of necessity, retain and utilize 
to an equal extent material coming from the territory of the belligerent 
power. 

Compensation shall be paid by one party or the other in proportion to 
the material used, and to the period of usage. 

23. The results which the conference reached upon the subject 
of neutral persons in the territory of belligerents was, as we have 
shown, rather limited. Important questions remained unsettled but 
it was indispensable to omit them in order to reach any general 
agreement. The articles adopted have no transcendent value from 
the point of view of a complete codification, although they clear up 
certain difficulties and convert into the form of written law certain 
commonly recognized principles. 

The article in regard to railways — the only article saved in the 
chapter relating to foreign property — is useful to nations with 
land boundaries and is based on just terms, making the best equiva- 
lent for the necessities of war and in the interest and right of neu- 
trals. Therefore, its acceptance brings great credit upon the delega- 
tion of Luxemburg. It is to be observed that the final redaction 
only relates to railway material coming from neutral states, belong- 
ing to the said states or to companies or private persons. It has no 
other purpose than to facilitate the return of the compensation or the 
payment for the use of the cars and locomotives of a country which 
may accidentally enter the other state through the occasions of 
ordinary traffic. 



The foregoing brief review of propositions and principles, includ- 
ing some opinions contrary to the principles adopted in the conven- 
tions, will show not so much the irreconcilable disagreements which 
the conference encountered on this subject as the necessity of com- 
pleting those principles and of solving the difficulties on another and 
more fruitful occasion. 

24. From the rules adopted touching the rights and duties of 
neutral powers and persons in land warfare, the general comite de 
redaction drafted the convention which has given rise to this paper, 
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which convention is quoted herein textually together with the other 
agreements of the conference. 

Having set forth and elucidated these matters, as they were con- 
sidered and understood in the commissions and committees, it might 
now be appropriate to take up and consider the provisions of the 
convention in the light of recognized theories and of the practical 
cases which the diplomatic history of the principal nations of the 
world can show. As this, however, would greatly lengthen our 
paper, and is moreover within the reach of all the students of public 
international law, it seemed to us more interesting, because as yet 
not so well known, to give the internal history of the convention and 
what might be termed its international negotiation. 

Nevertheless, we may state for the benefit of the readers who do 
not wish to make for themselves the comparative study of the 
theories and practice established up to this time, that the Second 
Peace Conference at The Hague, by its agreement on land neu- 
trality, has done much to overcome the serious difficulties which 
have hitherto arisen, has adopted in each case the best theories, and 
has not departed from the progress already made except by improv- 
ing upon it or clarifying some question. Would the same might be 
said of the labors of the conference in regard to the other problems 
submitted to it ! 

Antonio S. db Bustamante. 



